STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

CLAYTON MONTGOVERY
Petiti oner,
VS. Case No. 97-4408
DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,
COVMUNI TY ASSCOCI ATI ON MANAGERS,

Respondent .

N N N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
by tel ephone conference call on January 23, 1998, with the
parties appearing at Fort Lauderdale, Florida, before J. D
Parrish, a designated Adm nistrative Law Judge of the Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: Roberto Stanziale, Esquire
6209 West Commerci al Boul evard, Suite 2
Fort Lauderdale, Florida 33319

For Respondent: Thomas G Thonmas
Assi st ant Ceneral Counsel
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0750

STATEMENT OF THE | SSUE

Whet her Petitioner is entitled to approval of his

application for |icensure by exam nation.



PRELI M NARY STATEMENT

This case began on August 5, 1997, when the Departnent of
Busi ness and Professional Regul ation, Division of Professions
(Departnent) issued a letter advising Petitioner, Cayton M
Mont gonery, that his application for licensure as a conmunity
associ ati on manager by exam nation was being denied. The
Departnent based the denial on Petitioner's failure to establish
good noral character as required by Section 468.433, Florida
Statutes, and Rule 61-20.001(5)(a) and (b), Florida
Adm ni strative Code. More specifically, the Departnent alleged
that Petitioner's crimnal record denonstrates a | ack of good
nmoral character as defined by the statute and rule.

In response, Petitioner tinely filed a request for an
adm ni strative hearing, and di sputed the Departnent's concl usion
that he is not of good noral character. This Petition for Fornmal
Hearing was filed on August 29, 1997. This matter was referred
to the Division of Admnistrative Hearings for fornmal proceedi ngs
on Septenber 18, 1997.

At the hearing, the Petitioner presented no w tnesses or
exhibits. Respondent's Exhibits nunbered 1 through 3 have been
received into evidence. A transcript of the proceedi ng has not
been filed. The proposed recommended orders filed by the parties

have been considered in the preparation of this order.



FI NDI NGS OF FACT

1. Petitioner is an applicant for |icensure by exam nation
to be a community associ ati on nmanager.

2. On June 19, 1997, Petitioner filed an application for
license that admtted a crimnal arrest for possession of
cocai ne, diazepam and narij uana.

3. The arrest noted above resulted in the issuance of a
four-count Information for possession of cocaine, possession of
di azepam possession of cannabis, and possession of drug
par aphernal i a.

4. After an initial plea of not guilty, Petitioner entered
a changed plea, and pled nolo resulting in a sentence whereby
adj udi cation of guilt was withheld and two years of probation was
i nposed.

5. On June 19, 1997, Petitioner's request for the early
term nation of his probation was granted. Concurrent with this
rel ease, Petitioner filed the application for Iicense which is at
issue in this proceeding.

6. No other crimnal charges or allegations are at issue in
this matter. Petitioner does not dispute the accuracy of the
foregoing crimnal record.

CONCLUSI ONS OF LAW

7. The Division of Admnistrative Hearings has jurisdiction
over the parties to, and the subject matter of, these

pr oceedi ngs.



8. Section 468.433, Florida Statutes, provides, in
pertinent part:

(1) A person desiring to be licensed as a
communi ty associ ati on manager shall apply to
the departnent to take the licensure

exam nation. Each applicant nust file a
conpl ete set of fingerprints that have been
taken by an authorized | aw enf or cenent

of ficer, which set of fingerprints shall be
submtted to the Departnent of Law
Enforcenment for state processing and to the
Federal Bureau of Investigation for federal
processing. The cost of processing shall be
borne by the applicant. The departnment shal
exam ne each applicant who is at |east 18



years of age and who the departnment certifies
is of good noral character

(a) Good noral character neans a
personal history of honesty, fairness, and
respect for the rights of others and for the
laws of this state and nati on.

(b) The departnent may refuse to
certify an applicant only if:

1. There is a substantial
connection between the | ack of good noral
character of the applicant and the
prof essional responsibilities of a comunity
associ ati on manager; and

2. The finding by the departnent
of lack of good noral character is supported
by clear and convi nci ng evi dence.

(c) When an applicant is found to be
unqualified for a |icense because of a |l ack
of good noral character, the departnment shal
furnish the applicant a statenent containing
its findings, a conplete record of the
evi dence upon which the determ nati on was
based, and a notice of the rights of the
applicant to a rehearing and appeal .
(Emphasi s added.)

9. Rule 61-20.001, Florida Adm nistrative Code, provides,
in pertinent part:

(1) Definitions.

(a) "Charge" or "Charges". These terns
refer to the official docunent in any
crim nal proceeding, whether styled an
"Information”, "Indictnment", or otherw se,
whi ch docunment specifies the charges agai nst
t he defendant, and which docunent is filed in
any court of Florida, another state or
country, or the United States governnent.

* * %

(c) "Crimnal record"'. An applicant's
crimnal record, for purposes of this rule,
i ncl udes any m sdeneanor or felony charge
filed against the applicant in the courts of
any state or federal district or territory,
or other country, on any subject matter
whet her related to community association
managenent or not, concerning which charge




the applicant was found guilty, or pled
guilty, or pled no contest, regardl ess of
whet her or not there was an adj udi cation by
the court, and regardl ess of whether the
matter is under appeal by the applicant. The
phrase includes such charges even where the
crime was subsequently pardoned or civil
rights have been restored. The phrase does
not include crimnal convictions which were
finally reversed or vacated on appeal ; nor
does it include charges of which the
applicant was found not guilty, or which were
finally dismssed; nor does it include
matters as to which at tine of application an
order of sealing or expunction has been

i ssued by a court of conpetent jurisdiction.

* * %

(5) Good Moral Character.

(a) Unless the division denies the
application for inconpleteness under
paragraph (4)(a) of this rule, the division
shal | evaluate the application and make
appropriate inquiry to determ ne the
applicant's noral character. Denonstration
of all of the following wll establish the
applicant's good noral character:

1. The conpletion of a crimnal history
records check by the Florida Departnent of
Law Enf orcenment and sel f-di scl osure by the
applicant that establishes that the applicant
has no crimnal record,;

* * %

(b) If the applicant has failed to
establi sh good noral character under
paragraph (5)(a), the division will then
consider the follow ng additional factors to
det erm ne whet her an applicant has good noral
character for purposes of |icensure under
chapter 468, Part VIII, Florida Statutes:

1. If commssion of a second
degree m sdeneanor is the only reason the
applicant did not neet the requirenents of
paragraph (5)(a) of this rule, the applicant
w Il be considered to have good noral
character. However, if there are al so other



reasons why the applicant did not neet the
requi renents of paragraph (5)(a) of this
rule, the second degree m sdenmeanor wll be
considered along with the other factors in
determ ning the applicant's good noral
character;

2. If the applicant has commtted
a first degree m sdeneanor or a felony, and
the applicant's civil rights have been
restored, this alone shall not preclude a
finding of good noral character unless the
crime is directly related to the professional
responsibilities of a community associ ation
manager. Crinmes that are deened to be
directly related to the professional
responsibilities of a community associ ation
manager include, for exanple, fraud, theft,
burgl ary, bribery, arson, dealing in stolen
property, forgery, uttering a forged
i nstrunment, sexual battery, |ewd conduct,
child or adult abuse, nurder, mansl aughter,
assault, battery, and perjury. The applicant
has the burden of proving restoration of
civil rights by certified true copy of
government or court records reflecting such
action.

* * %

6. Witten evidence the division
W ll consider in determning the applicant's
good noral character shall include:

a. A statenment fromthe applicant expl aining
the applicant's crimnal/unlawmful conduct and
t he reason the applicant believes the

di vi sion should issue the |icense;

b. Evidence as to the length of tinme since

t he conduct occurred or the age of the
applicant at the tinme the conduct occurred,

c. Evidence of successful rehabilitation;

d. Recommendations from parole or probation
enpl oyees who have supervi sed the applicant;
e. Recomendations fromthe prosecuting
attorney or sentencing judge;

f. Character references fromindividuals
other than imediate famly nenbers, who have
know t he applicant for 3 years or |onger;

g. Police reports or transcripts which
reveal the underlying facts of the crineg;

h. Evidence that the conduct was an isol ated
occurrence contrary to the applicant's normal



pattern of behavior; and

i. Evidence of community or civil activities
wi th which the applicant has been associ at ed.
It is the applicant's responsibility to
provi de such mtigating evidence to the

di vi si on.

(c) If the applicant has failed to neet the
requi renents of paragraph (5)(a) of this rule
and has been unable to present sufficient

evi dence to establish good noral character
pursuant to paragraph (5)(b) of this rule
within the tinme limtations of this rule and
section 120.60, Florida Statutes, the
application wll be denied. However, the
applicant will be given an opportunity by the
division to waive the tine limts of this
rule and section 120.60, Florida Statutes, if
it appears to the division that, through the
subm ssion of additional information or with
additional time for investigation and
verification, the applicant's good noral
character m ght be established. The
appl i cant bears the burden of affirmatively
providing the division with evidence of good
noral character

(6) |If the application is denied, the

di vision shall proceed as provided in rule
61B- 55. 0011(1), Florida Adm nistrative Code.
The unsuccessful applicant who requests a
hearing for i1ssuance of a license under this
rul e shall have the burden of proof to
establish, by a preponderance of the

evi dence, entitlenent to the requested
license.

(Enmphasi s added.)

10. In this case, there is no dispute that Petitioner was
charged and entered the plea noted above. As such, the
Department was entitled to rely on the clear and convi nci ng
evi dence of the Petitioner's crimnal history in reaching its
conclusion that the Petitioner does not have good noral

char act er.



11. Petitioner bears the burden of proof to establish his
entitlement to the license sought. Wile Petitioner successfully
conpleted the probation fromthe crimnal matter, he has not
affirmatively denonstrated good noral character under the
gui delines set forth above.

12. Petitioner presented no character evidence. Wile
admtting all of the factual allegations of the notice of denial,
Petitioner argues that the Departnent has m sapplied its rule
since his civil rights were not renoved as a result of the
crimnal plea. As such, he clains the single incident giving
rise to the four crimnal charges should not stand as a cri m nal
record disqualifying this applicant fromlicensure. Since he
truthfully disclosed the arrest and charges on his application
for licensure, and conpleted all ternms of the sentence inposed,
Petitioner maintains he is eligible for |icensure.

13. Wiile a crimnal record may not stand as a pernanent
bar to an applicant's right to licensure, in this instance,
Petitioner failed to establish good noral character as that term
is used in both the statute and rule. G ven the presence of the
crimnal record, the Petitioner nust establish good noral
character. Petitioner was |ess than two years in tinme fromthe
crimnal incident when he filed for licensure. He offered no
testinony to explain the circunstances of his arrest nor his
efforts since to re-establish hinself and show rehabilitation.

At the tinme of the arrest, Petitioner was alleged to be in



possession of three illegal substances. That he chose to plead
nolo to these charges is not disputed. He has not expl ained that
pl ea nor offered any evidence to discount the crimnal history
established by this record.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOWENDED t hat the Departnent of Business and
Pr of essi onal Regul ati on, Division of Professions, enter a Final
Order denying Petitioner's application for |icensure as a
communi ty associ ati on nmanager by exam nati on.

DONE AND ENTERED this 25th day of February, 1998, in

Tal | ahassee, Leon County, Florida.

J. D. Parrish

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 25th day of February, 1998.
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COPI ES FURNI SHED

Edward Broyl es, Executive D rector

Regul atory Council of Conmmunity
Associ ati on of Managers

1940 North Monroe Street

Tal | ahassee, Florida 32399-0792

Lynda L. Goodgane, General Counse
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Thomas G Thonas
Assi st ant General Counsel
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0750

Roberto Stanzial e, Esquire

6209 West Commerci al Boul evard
Suite 2

Fort Lauderdale, Florida 33319

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the Final Order in this case.
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